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Taking a proactive approach to claims resolution can reduce the overall 
impact to your business. JLT brings the experience and capability 
to ensure your risk and claims management strategies enable swift 
resolution of property claims. 

Proactive claims resolution 
for Property Owners  
and Managers

Recently, a well-known retail tenant of a shopping centre was involved in a major claims settlement relating to a 
cleaning negligence incident. Inadequate procedures and lack of documented evidence strongly influenced the 
outcome of this case, sending a clear message to the industry that property owners and managers must have robust 
reporting procedures and protocols in place to better manage incidents. 

Incidents happen; however, how your business manages its response can make a considerable difference to the 
impact of the incident. Carefully mapping out a proactive response strategy can help minimise the financial cost  
of claims. 

Early and accurate incident 
assessment is critical
In claims management, early and accurate assessment is 
critical to effective resolution. When incidents occur, there 
are a number of immediate measures that JLT can support 
you with in order to reduce your exposure to damages. 
Top of the list is educating property owners and managers 
on best-practice protocols. By providing the right training 
on how to approach and follow up with claimants, more 
accurate incident assessments can be determined and the 
appropriate claims management steps will be followed. 
The initial contact should establish a number of key facts to 
determine the root cause and severity of the incident. 

Embedding a practice in your business to document key 
evidence in a timely manner will minimise the reliance on 
personal recollection of events and ensure that a true 
account of the incident is recorded. This is increasingly 
relevant where claims can be made months or even years 
after the date of occurrence. Increasingly, by the time 
these delayed claims present themselves, property staff or 
contractors have moved on and a lack of detailed records 
or appropriate documentation can significantly hinder the 
claims management process. 

It is important to use claims management specialists 
trained in developing and utilising robust tools and 
procedures to assist with these scenarios. JLT’s specialists 
are also skilled in facilitating educational seminars for 
your business in order to ensure all property owners and 
managers are equipped to deal with potential claims. 
Furthermore, it is essential that your claims resolution team 
safely archives your claims data, ready for property owners 
and managers to access if required. 

Proactive stakeholder 
management
Throughout the claims resolution process, JLT supports 
property owners and managers through regular 
stakeholder communication, focusing in particular on 
regular follow-ups with the claimant. This regular contact 
supports the individual in feeling their matter is important, 
and assists in building a non-adversarial platform for 
resolution. JLT’s robust communication protocols, such 
as regular follow-ups, are often a catalyst for out-of-court 
settlements, particularly with minor incidents.

While best-practice reactive response solutions to claims 
resolution are invaluable, implementing proactive risk 
management measures before an incident occurs embeds 
a risk management culture within the organisation. 
Proactive tools that property owners and managers can 
use to help mitigate exposure in this area include:

• Development of robust claims management tools and 
procedures to ensure staff can register all the relevant 
information at the time of the incident 

• Independent reviews of claims management 
procedures and protocols 

• Staff risk management and claims resolution training, 
including claimant liaison and documentation protocols 
following incidents

• Periodic analysis of claim/incident registers and their 
cause to identify trends and implement preventative 
measures to avoid repetition for both minor and  
major incidents

• Understanding contractual obligations of what is the 
owners’ and managers’ responsibility

• Implementation of effective archiving of CCTV footage.

Across Australia, JLT handles in excess of 
40,000 claims annually and has a proven 
track record of successful claims resolution 
on behalf of our clients’. Our claims team 
is ready to work with you to discuss your 
claims resolution requirements.

For more information 
contact Clare Baggott on 

+61 (0)2 9320 2736 or email  
Clare.Baggott@jlta.com.au

or

Stephen Cooper on 
+61 (0)2 9290 8123 or email  

Stephen.Cooper@jlta.com.au

Some of the key strategies in conducting 
proactive management:

1. Ensure rigorous staff training is in place 
on how to manage incidents

2. Robust documentation of incidents 

3. Accurate archiving of CCTV footage

4. Periodic reviews of claims register 
to consider where risk management 
procedures could be enhanced/improved

5. Site inspection by a member of JLT’s 
claims teams to review current protocols

Best practice strategies for  
claims management

1. Absolute emphasis on early, accurate 
assessment and finalisation of claims

2. Prompt initial contact with claimant/client

3. Discerning use of external assessors

4. Regular follow-up of assessment in order 
to keep the claimant/client appraised

5. A consistent approach with claimants 
and/or their representatives in order to 
maintain a professional reputation

6. Accurate data processing relating to 
the settlement of all claims and prompt 
processing of settlement monies 

7. Fast-track recovery process from third 
party and/or their insurers

8. Experienced specialist claims personnel

9. Site inspection by a member of JLT’s 
claims teams to review current protocols

1
JLT Real Estate Building Blocks Magazine  2



JLT Real Estate Building Blocks Magazine  10

1. Types and  
structure of  
joint ventures
In order to make informed decisions 
about insurance strategy, we must first 
understand the type and structure of  
the JV.

Integrated or  
non-integrated work

An integrated JV is one where the 
JV Partners (JVPs) work together 
and share resources to deliver the 
project. No distinction can be drawn 
between the acts of one JVP and 
another. An example of this could 
be where engineers are working so 
closely together on a design that it is 
impractical or impossible to determine 
who committed a negligent act. 
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Contractors and service providers frequently join forces to form joint ventures 
(JVs) in order to tender and undertake projects, but is the reality a dream or a 
nightmare? This paper summarises five things contractors and service providers 
must consider when insuring JVs. 
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Alliances

An Alliance is a form of collaborative 
working that encompasses the 
employer as well as the contractor. 
These principal-led arrangements 
are most commonly found in 
large infrastructure projects where 
employers and contractors must 
cooperate with shared goals and 
complete alignment of interests. 
These arrangements are complex 
and the contractual and insurance 
arrangements must be scrutinised 
closely in each individual case.

2. Liability of JV 
partners
Once the structure has been 
established, the next step is to 
understand the nature of the liabilities 
attached to each JVP.

Joint and several liability

It is common for JVPs to be jointly and 
severally liable to their employer for the 
acts, errors and omissions of the JV, 
but what do we mean by this?

CONTINUED OVERLEAF.

Five things you need to know about Joint Venture Insurance… 

These JVs are often arranged so that 
the JVPs share profits, losses and 
liabilities by way of their respective 
financial interests. This could be 50/50 
or any other combination of two or 
more JVPs.

This integrated working approach 
would suggest that the JV needs to 
give serious consideration to a project 
or JV specific policy.

Alternatively, non-integrated work is 
typically where the JVPs’ individual 
scopes of work are discrete. In 
this case, one JVP could provide 
the design and the other JVP the 
construction services only. In these 
circumstances, it is possible to 
identify which JVP, is responsible 
for a particular loss. In these non-
integrated cases it is not uncommon 
that, despite joint and several liabilities 
to the employer, the parties are able 
to maintain rights of recovery against 
each other.

This approach makes it possible to 
use the JVPs’ own annual insurance 
policies. However, the issues arising 
from the JVPs being jointly and 
severally liable will still need to be 
addressed, both in the Joint Venture 
Agreement (JVA) and by their insurers. 
Further detail on this subject is 
highlighted below.

Combination JVs can also exist, which 
are a hybrid of the above forms.

Incorporation of JVs

JVs are frequently single project 
endeavours and therefore likely to 
remain unincorporated. Incorporation 
does occur, particularly where there 
are longer-term strategic aims beyond 
one individual project. In the event 
of incorporation, the JVPs’ interests 
will be allocated by shareholding 
as opposed to financial interests 
established within a JV agreement.

Joint and several liability is where 
multiple parties can be held liable 
for the same event or act and for all 
restitution required. Where a person is 
awarded damages, they would be able 
to collect from any one, several, or all 
of the liable parties. The liable parties 
would be required to pay the entire 
damage award, which could be split 
among multiple parties or could come 
from just one party. Each party would 
be liable for part of the damages, or up 
to as much as all of the damages.

Once the claim has been discharged 
the responsible parties are then free to 
resolve any allocation issues  
amongst themselves. 

Incorporation of JVs

An incorporated JV has legal 
personality and can therefore enter into 
contract, be that with an employer, 
an employee or a subcontractor. 
It is generally accepted that an 
unincorporated JV does not have the 
same status and hence the contracting 
party must be one of the JVPs. This 
can have an impact on the insurance 
arrangements, as detailed later in  
this paper.

Insurable interest  

In an incorporated JV, the JVPs’ 
interests are established by way of 
shareholding as opposed to financial 
interests in a JVA. This can be an issue 
in relation to insurable interest within 
the JV insurances, particularly where 
these are provided under existing 
annual policies. In the case of Macaura 
v Northern Assurance CO Ltd [1925] 
AC 619, it was found that having 
an equity interest in a company did 
not convey any proprietary rights in 
relation to that company’s assets and 
therefore insurable interest. The same 
position would be adopted in relation 
to the company’s liabilities and as a 
result, extra care must be taken when 
arranging cover on existing polices. 
A key learning in this case is that it 
should not be assumed that cover  
will be automatic.
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3. Structure of JV 
insurances
Once the JV structure and liabilities 
have been better understood, we can 
look at insurance options.

JV-specific policies

Securing JV-specific insurances is 
often the cleanest solution.

ADVANTAGES

• All JVPs have assurance that cover 
is in place specifically for the JV on 
known terms and with separate 
ring-fenced limits 

• It is easier to evidence cover to 
the employer without having to 
explain complex arrangements 
where other insurance strategies 
are adopted 

• Claims are handled under one 
policy which is crucial for high 
volume claims classes

• JV exposures ring-fenced under 
separate policies

DISADVANTAGES

• Can tend to be more expensive

• Cover may be more narrow or 
limited than annual policies

• Some run-off provision may  
be required 

This option is likely to be the most 
appropriate mechanism for insuring 
incorporated JVs but is also used for 
unincorporated cases.

Weighing up the options

In reality, there are no hard and 
fast rules that should be applied or 
slavishly followed. It is important to 
make rational and informed decisions 
on a case by case basis, giving full 
consideration not only to what is best 
for the JV structure as a whole, but 
focusing on what is the right choice for 
each individual class of insurance.

To this point, it is important to note 
that the optimum solution for a 
particular line of business may even 
be a hybrid of the above options. For 
example, primary PL insurance may 
be arranged on a JV specific basis, 
but excess liability coverage above 
a sensible attachment point may be 
provided by each of the JVPs’ annual 
excess liability programs.

4. Specific 
insurance 
considerations
Different issues need to be considered 
in relation to specific classes of 
insurance, including: 

1. Public and  
Products Liability

The JV’s legal structure and method of 
work delivery will determine the correct 
approach for PL insurance. Issues to 
consider will include:

• Does the JV have the legal 
personality to attract liabilities in its 
own name?

• Will the JVPs be jointly and 
severally liable, or will each JVP be 
responsible for their own work?

• With the potential for individual 
third party claims to be made 
against the JV or the individual 
JVPs, how does the JVA address 
this scenario?

Normally it is recommended to have 
JV-specific PL insurance for a primary 
layer limit of indemnity. This avoids the 
complexity of more than one policy 
responding to the claim and multiple 
policy excesses applying. Each 
JVP can then rely on its own annual 
program for coverage in excess of the 
primary limit of indemnity.

For more information 
contact Iain Drennan on 

+61 (0)2 9290 8163 or email  
Iain.Drennan@jlta.com.au

One or other JVP to insure

This involves one of the JVPs providing 
coverage for another JVP under its 
existing insurances.

ADVANTAGES

• Straightforward evidencing  
of cover as only one  
program involved

• More cost effective than JV 
specific policies 

• Broader coverage than JV  
specific policies

DISADVANTAGES

•  Host JVP reluctant to expose 
annual insurances to risks of guest 
JVP due to:

 – Self-insured exposures

 –  Aggregate limit erosion (can 
affect both host and guest)

 –  Future premium requirements in 
the event of large claims

• Lack of transparency from host 
JVP in relation to coverage / 
policy wording

This solution is appropriate where one 
JVP has a relatively small stake and 
scope of activities in comparison to the 
other and the host JVP could be more 
relaxed about extension of cover under 
its annual insurances. Alternatively, 
it could be used where JVPs are 
conducting discrete activities within 
the JV. For example, where one JVP is 
designing and the other constructing, 
one could cover PI risks and the other 
could cover the physical working risk. 

Maybe one JVP does not insure for a 
certain risk? Overseas contractors, for 
example, do not typically procure PI 
insurance. In this case their JVPs may 
consider extending annual insurances 
to avoid incurring unnecessary 
additional costs.

Another hybrid option exists whereby 
the host JVP evidences cover for both 
JVPs but in fact, there is already a 
full indemnity given by the guest JVP. 
Such an arrangement would simply 
serve to facilitate evidencing of cover 
and as a result is highly vulnerable to 
criticism of a sham arrangement.

Each JVP to insure own  
financial interest

Under this solution, each JVP insures 
its own financial interest arising from 
the JV activities as provided for in the 
JVA allocation.

ADVANTAGES

•  Allows cost effective annual 
insurances to be used

•  No crossover risk to impair  
claims experience

•  Familiarity with extent of  
cover provided

DISADVANTAGES

•  Difficulties in evidencing cover to 
employers (can be overcome by 
clear and open communication)

•  More than one insurer handles 
each claim therefore inappropriate 
for high frequency loss profiles 
(i.e. PL & Motor which should be 
insured JV specifically)

•  Aggregation of excesses (please 
refer to case study example below)

There can be an issue in relation to 
policy excesses, especially where 
those excesses are significant – for 
example on Professional Indemnity 
insurance. The excess applicable 
under each JVPs’ insurances will apply 
to that JVP’s financial interest in the 
claim only, and therefore aggregate as 
per the following example.

Example

Companies A and B participate in a 
50/50 integrated but unincorporated 
JV. Each is responsible for insuring 
its own financial interest in the PI risk, 
which is covered under each JVPs’ 
annual PI programme. Company 
A has an excess of $1,000,000, 
and Company B has an excess 
of $2,000,000. The JV sustains a 
$3,000,000 loss arising from its 
professional activities and duties, 
and each JVP presents a claim of 
$1,500,000 to its annual primary PI 
insurer. Clearly Company A will make 
some recovery and Company B  
will not.

2. Property 

The JV may occupy premises owned 
by one JVP or another. If the property 
is damaged through negligent actions 
of an employee of the occupying JVP, 
a subrogated claim could brought on 
by the property insurer. This could be 
harmful to the JV relationship and can 
easily be avoided by the inclusion of a 
waiver of subrogation in favour of  
the JVP. 

3. Contractors All Risks

If each JVP is responsible on a joint 
and several liability basis we would 
recommend that specific Contractors 
“All Risks” (CAR) insurance is taken 
out in the name of the JV company (or 
the JVPs if the JV if unincorporated) 
so that only one policy of insurance 
provides cover for the JV’s works.

4. Contractors Plant  
and Equipment

A Contractor’s annual CAR insurance 
will provide cover for contractors’ plant 
& equipment, temporary buildings and 
contents, regardless whether of they 
are owned or hired.

If the JV will own or hire any 
contractor’s plant and equipment, 
temporary buildings and contents 
then this is most effectively insured via 
specific insurance affected on behalf of 
the JV. This is strongly recommended 
where the plant and/or equipment 
will be shared between the JVPs and 
responsibility for loss may not be easy 
to determine.

5. Insurers’ 
attitude towards 
Joint Ventures
Insurers generally adopt a more 
cautious view of JVs than they would 
normally on a single insured. This 
is because JVs are usually created 
for a specific project and there is no 
combined claims history to base an 
underwriting decision on. However, 
if the JVs are formed from JVPs they 
already insure on an annual basis, 
then generally the insurer will be more 
comfortable with the risk.

Other activities

When addressing the concern of one 
JVP being held joint and severally 
liable for the other JV member’s work 
or service, if their scope of work is 
outside that normally undertaken by 
the other, then it is important that the 
full scope of the JV contract is agreed 
by insurers.

Primary Insurance clause

Similar to when project insurance 
may be arranged by an owner or 
other party, it is important that any 
JV specific policies include a “primary 
insurance” or non-contribution clause 
to the effect that the JV specific policy 
cannot seek contribution from any of 
the JVPs’ annual insurances.

Common philosophy

It is unlikely that JVPs will share the 
same insurance philosophy and style 
of insurance program. Different limits 
of indemnity, levels of self insurance 
and scope of cover will almost certainly 
exist, meaning that the JVPs will need 
to be prepared to compromise so 
as to reach a position of common 
ground. Project-specific or JV-specific 
insurance may not always be available 
or purchased to match the JVPs’ 
own insurance programs, so there will 
often remain some need for difference 
in conditions or excess coverage. A 
further consideration relates to how the 
risks and liabilities of a JVP are to be 
protected after the expiry of any project 
specific JV Insurance, especially as 
parent company indemnities may have 
been made available to support  
the contract.
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Directors’ and Officers’ (D&O) cover often remains untested until a claim 
strikes – by which time it is too late to attend to any errors or omissions.  
Take advantage of JLT’s free D&O policy health check and avoid any 
gaps in cover.

For more information 
contact Chris Budge on  

+61 (0)2 9290 6743 or email  
Chris.Budge@jlta.com.au

Directors’ & Officers’  
Policy Health Check

D&O insurance is a well-established 
insurance product that protects 
directors and officers (and the company 
itself through a reimbursement 
mechanism) against personal liability 
arising out of the performance of their 
duties and functions on behalf of the 
companies they represent.

In an ever-changing legal landscape driven by more stringent 
regulatory scrutiny, increased self-reporting and a greater emphasis 
on disclosure, directors, officers and senior staff are increasingly at risk 
that, in the event of a claim, their insurance policy may be revealed  
as deficient.

D&O insurance can provide cover to directors and officers personally 
for legal action taken against them by shareholders, creditors and 
government bodies associated with wrongful acts, insolvent trading, 
breaches of workplace health and safety (WHS) legislation or 
Corporations Law, misuse of confidential or copyrighted information 
and more.

An advanced health check of your D&O policy will address the core 
issues within your policy wording and the contract formation process, 
ensuring adequate coverage in the event of a claim. 

Other areas in which JLT can assist 
with respect to your D&O liability:
If you do not currently have a D&O policy 

Regardless of the scale of an organisation, potential exposure can 
exist which may present a personal risk to the directors and officers 
of any company in Australia. JLT can assist you in determining which 
structured solution is best to suit your specific needs.

If you are not a listed company

A health check will also include comment on whether or not the right 
policy is in place for your company. It will determine whether a D&O 
policy provides adequate coverage for your needs, or if a Management 
Liability policy might be more appropriate.

Timely discussion with D&O underwriters today could assist in 
resolving an issue before there is a crisis in the future – avoiding difficult 
negotiations with the underwriters’ claims department under stressed 
circumstances.

Discussion with D&O underwriters today could resolve potential 
issues before a crisis occurs, and provide certainty rather than difficult 
negotiations with the underwriter’s claims department under stressed 
circumstances. In the current soft market, insurers have an incentive 
to differentiate themselves by adapting their coverage to changing 
circumstances. A D&O health check will help facilitate this process 
through highlighting the key considerations in your policy.

JLT has one of the most extensive global networks of any of the large 
insurance broking organisations. Through our experience across 
D&O coverage, we have developed a comprehensive policy wording 
capability which includes all available D&O enhancements. Using our 
knowledge, expertise and the information we have collated, we are 
delighted to offer you a free, no-obligation health check of your current 
D&O policy.
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Unless you work with fire protection systems, you may not appreciate the 
pitfalls that occur at design and installation stage. But you don’t need to be 
an engineer to appreciate the potential traps that lie out there...

Designing and installing an adequate 
fire protection system is an important 
line of defense in the protection of 
any commercial landlord.  There are, 
however, a number of avoidable traps 
which property owners can succumb 
to.  XL Global Asset Protection 
Services (XL Gaps) has shared with 
JLT its experiences of potential 
traps a landlord may fall into when 
considering the design and installation 
of a fire protection system.

Terry Behan, XL GAP’s Asia Pacific 
Head has experienced many blunders 
in the design and installation of such 
fire protection systems, and even 
though some of the examples are far-
fetched, they are out there:

• Automatic sprinklers supplied by a 
manual start fire pump. 

• Bathroom shower heads installed 
instead of sprinkler heads for 
conveyor protection.

• Sprinkler systems installed with 
all heads located several meters 
below the ceiling.

• Early Suppression Fast Response 
sprinkler systems, used for high 
challenge storage fires, proposed 
for office buildings.

Case Study 2:  
Hidden issues identified during the  
review process

In another case, a client was building a large assembly 
plant. Construction was well advanced before plans 
were submitted to an engineer for review. High sprinkler 
densities were needed in this case, and to achieve this, 
the local sprinkler designer used a system of gridded pipe 
work with 100mm branch lines running the full length of the 
building hundreds of meters in length. Supply and cross 
mains were necessarily huge. Not only would the system 
have been a tremendous weight on the roof structure, but 
the large branch lines would have been an obstruction to 
the proposed upright heads. Upon review, the engineer 
suggested that simply by orienting the branch lines 
across the shorter dimension of the building, hydraulics 
were improved and much shorter and smaller diameter 
branch lines could be used. In doing so, the client saved  
hundreds of thousands of dollars in installation costs and 
avoided  a number of other issues.

A further variation we often see is where the design 
submitted is adequate and compliant with the agreed 
standard, however, we see an alternative design which  
will save significant installation costs.

Saving Clients Money with Fire 
Protection Plan Review Services

• Fire pump suction lines to above-
ground tanks connected through 
the open top rather than base of 
the tank.

• High pressure gas bottles, each 
with only a sprinkler head type 
fusible link as the means of 
discharging the clean agent inside, 
installed across the ceiling of a 
large room.

Whilst these are some of the extremes 
which can be found during routine 
inspections, there are some useful 
case studies that can be shared for 
the benefit of commercial property 
investors when considering a property 
acquisition or renovation of an  
existing structure. 

Case Study 1:  
Ineffective design caught 
in review process prevents 
costly mistake

A property developer was building a 
large distribution centre and had the 
project on a fast track.  Preliminary 
sprinkler and water supply plans 
had been submitted to them by the 
local fire contractor to  provide a 
sprinkler system designed to meet the 

relevant requirements. Wisely, the risk 
manager, asked for the plans to be 
submitted for an independent review.  
At first  sight, the XL GAPS engineer 
involved could see that the system as 
designed would be ineffective for the 
task in hand since small branch piping 
would severely restrict flow to the 
sprinkler heads. 

If this inadequate design was not 
picked up and later installed, it is 
possible that the property insurer 
would have asked for a total 
replacement of the system, including 
the sprinkler system, supply piping 
and fire pump as well as the  
tank installation. 

Not only would the installation costs 
have been wasted, but there would 
have been additional exposure and 
inconvenience to the site during 
the system replacement. Had the 
system been installed as designed, it 
would have almost certainly failed to 
control a fire in the high pile storage 
of plastics proposed. A total loss 
involving at least $50 million would 
have been the likely outcome.

Case Study 3:  
Review process identifies solutions that 
reduces costs

A commercial landlord had a plan to retrofit its existing 
sprinkler installation. The XL Gaps engineer reviewed the 
existing conditions on site in detail and recommended 
several solutions to simplify the sprinkler proposal. In the 
warehouse area, the proposed in-rack sprinklers could be 
eliminated. Also, the warehouse ceiling sprinkler system 
retrofit design was simplified to a 4-branch-line system 
per bay from the proposed 7-branch-line system per bay. 
In the production portion, the ceiling sprinkler spacing 
was changed to a larger per head area, still within design 
parameters, which saved additional installation costs. 

The client’s project engineer estimated that the intended 
solutions reduced the cost of the work by 10 per cent of 
the overall contract value.

For more information 
contact Stephen Cooper on 
+61 (0)2 9290 8123 or email  

Stephen.Cooper@jlta.com.au

Conclusion

During the plan review service, small errors and hidden 
issues are often detected. However, sometimes they are 
not  noticed until acceptance testing. Fire protection is a 
costly exercise and it is important to ensure these funds 
are providing an actual solution rather than just a false 
sense of security. JLT believes it is advisable to have an 
independent consultant to verify plans and calculations for 
fire protection designs before the systems are installed as 
this may save time and money in the long run.

Source: 
Author: Terry Behan – Engineering Leader 
Asia Pacific, XL GAPS

This article was originally written for the XL 
GAPS “Prevention Views” and has been 
included with permission by XL GAPS.
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In the past, insurance has been 
used to solve a problem on a deal 
often as a last resort when traditional 
negotiations have broken down. 
Today, the M&A insurance market 
has matured and the use of insurance 
capital is becoming increasingly 
strategic. Insurance is now factored 
into the structure of deals from the 
outset, often improving the underlying 
terms achievable.

Background

2012 saw the greatest ever number of 
insured M&A deals. An estimated 800 
policies were placed globally, with the 
real estate sector experiencing the 
most growth, with no evidence of this 
diminishing. This update navigates:

• Key M&A insurance products

• How and why they have been 
embraced by the real estate 
industry

• Sector specific matters

• Territorial trends.

M&A insurance policies

Policies are written to protect against 
liabilities that fall into two categories; 
unknown risks or known risks.

Unknown risk: Warranty and 
Indemnity (W&I) insurance is the most 
widely used solution and is designed 
to cater for unexpected loss suffered 
post-completion that stems from 
a breach of a warranty in the sale 
agreement.

Mergers and 
Acquisitions  
insurance 
Applications and opportunities 

Known risk: where a specific matter 
has been identified and scoped during 
a buyer’s diligence process, insurance 
can be used to take that long term 
potential liability off the table. Most 
commonly, these policies cater for tax 
or litigation matters.

Breakdown of M&A policies 
in 2012:

• 85% W&I (of which there was an 
80/20 split between buyer and 
seller policies)

• 10% tax

• 5% special situations.

What are the benefits for the 
real estate sector?

There have been several  
common themes:

The clean exit – maximising 
purchase price and  
minimising liability

As more sellers now look to cash-out 
immediately upon completion and 
avoid retention of long-term liability, 
we are seeing a new trend for non-
recourse structures. The sellers give 
the usual commercial set of warranties 
and make full disclosure against them 
but do not have any financial liability 
arising from them and, instead, a 
buyer’s W&I insurance acts as the 
buyer’s sole financial recourse in the 
event of a warranty claim. Commonly, 
this is paid for by the seller by way 
of purchase price adjustment. The 

Legal Indemnity insurance

Protects against a known legal matter 
suddenly turning adversarial. The 
types of policies available include:

 – restrictive covenant

 – lack of access or easement  
for services

 – rights of way/reservation  
of rights

 – defective title

 – rights of light

 – judicial.
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seller achieves an elevated price by 
giving warranties, without the long-tail 
exposure to claims or the inefficient 
tie-up of capital in escrow.

Overcoming the warranty gap

With so many properties held by 
special purpose vehicles (SPVs) or 
funds, the extent of warranties and 
who can give them is a common 
feature of real estate deals. Buyers’ 
W&I insurance can be used to 
overcome this warranty gap both in 
terms of financial inadequacies or to 
extend out limited survival periods.

Solvency concerns

Whilst distressed sellers may be 
willing to give warranties, buyers 
face difficulty in relying on the seller’s 
long-term solvency and ability 
to meet liabilities for up to seven 
years. Insurance can be used as a 
contingent backstop if there is no 
seller to pursue.

What if there are no warranties 
given in the sale agreement?

All of the above scenarios rely on 
there being a set of warranties given, 
negotiated and disclosed against, 
but in some transactions there are 
none and this has meant that the 
insurance industry could not respond. 
However, in the last 18 months, 
insurers have started to consider 
‘synthetic warranty’ options for real 
estate deals. Instead of being in a 
Sales Agreement, warranties are in 
the policy and are negotiated with 
insurers. They may not be as fulsome 
as a commercially negotiated set of 
warranties, but they will cover the key 
transaction concerns most  
buyers have.

Cross border/Sovereign wealth 
fund (SWF) activity

With SWFs being common parties in 
many deals, we have seen cautious 
investors who need to demonstrate 
good corporate governance looking to 
ensure they have adequate warranty 
protection ring-fencing investments. 
This is particularly so if they are 
entering new and unfamiliar territories. 
M&A insurance achieves this certainty.

Ring-fencing known 
exposures – quantify the risk

Specific issues are often identified 
during the buyer’s due diligence which 
can range from potential tax exposure 
to ongoing litigation involving the 
target company. Whilst they are often 
deemed low-risk, the associated 
quantum can be high. The allocation 
of this risk becomes a sticking-point 
which can stall the deal. Specific issue 
insurance can be used to ring-fence 
the exposure and remove it from the 
negotiations. The ability to allocate 
a finite number to the exposure (the 
insurance premium) is often vital when 
working with lenders and can allow a 
stalling deal to proceed.

Specific matters particular to the real 
estate sector include:

Tax liabilities

Transactions can give rise to 
challenges to certain tax treatments, 
in particular:

 – capital gains

 – offshore/onshore domicility risk

 – unwinding previous tax efficient 
structures

 – other potential historic tax 
liabilities that the buyer is 
unwilling to assume.

There is now a growing tax market 
that can respond to such scenarios 
enabling the seller to walk away 
without having given an indemnity 
and providing the buyer with the 
confidence that they have ring-fenced 
the liability should the tax authorities 
challenge the treatment.

Environmental

Owners and tenants can be exposed 
to clean-up costs arising from current 
or historic activities. Whilst M&A 
insurers can cater for environmental 
warranties given in relation to 
unknown matters, a separate 
Environmental Impairment Liability 
insurance is available for single sites 
or whole portfolios.
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Territories

The M&A insurance market is global. Policies have 
been placed in almost all jurisdictions including; PRC, 
Brazil, India, Saudi Arabia, Russia and throughout the 
Middle East, with the top five territories by premium 
written being US, UK, Australasia, Germany  
and Sweden.

Case Study – Warranty  
and Indemnity Insurance

A Private Equity house was buying a property 
from various (largely financial) shareholders. The 
deal size was $105m and the seller was giving 
warranties but capping their liability at $1.

Our client was unable to proceed on this basis 
but we found a solution through the use of 
buyer’s W&I insurance.

We placed a $30m policy sitting in excess of a 
$375k policy excess for a premium of $312k.

The future of M&A in real estate

There is a large appetite to insure real estate deals 
within the M&A insurance market. Exceptionally low 
pricing and low attachment points have made this 
a favourable alternative to inefficient cap/escrow 
structures. Importantly, as the market has matured, 
a series of high-profile claims have now been paid, 
further enhancing the credibility of the product.

Those who enter the M&A market place do so with 
full understanding of the gains that can be made 
and the risks and pressures that exist. Driven by the 
private equity sector and embraced by well-informed 
corporates, M&A insurance has evolved to become 
a highly flexible strategic tool that can actually 
enhance the outcome of a transaction. With such a 
fundamental advantage available and with so many 
needs to meet, those at the negotiating table ignore 
M&A insurance at their peril.

JLT’s M&A team has resident specialists in 
Australasia, Europe, The Americas, Asia and Africa.  
In 2012 alone, JLT arranged insurance to support 
M&A deals with a combined value of over $4bn.

For more information 
contact Ben Crabtree on  

+61 (0)2 9290 6717 or email  
Ben.Crabtree@jlta.com.au

The use of M&A insurance — perception versus reality

Perception Reality

It’s too expensive Prices have fallen by over 60% in the last 2-3 
years. Average rates for Australian law deals 
are 1-1.5%*  
on the limit insured

The process is cumbersome and lengthy Deals can and do get done in under a week

The coverage is restrictive and not aligned to 
the deal

Wider coverage means that more than 90% 
of deals  
sit back to back with the sale and purchase  
agreement liability

It’s rarely used An estimated 800 policies were placed in 
2012 globally which is over a 200% increase 
since 2007

* + Applicable tax and fees. The premium is a one off payment that will mirror the survival periods in the agreement.

W&I insurance is not there to cover the cracks of a rushed deal. Underwriters expect to see a 
properly negotiated, balanced set of warranties and, when acting on the buy-side, thorough 
due diligence. Similarly, if insurers are considering a clean-exit deal, they will still expect to see a 
detailed disclosure exercise.

Real estate W&I deals are priced at the lower end of M&A deals. Typical pricing for a transaction 
in Australia and New Zealand is 1%-1.5% of the limit of insurance. In some recent cases we have 
seen the pricing dip below 1% on straightforward real estate transactions.

The policy excess levels have also fallen over recent years. The benchmark is 1% of deal value; 
however, for real estate deals, a lower policy excess maybe achievable.



Any advice contained within Building Blocks is general advice and does not take into 
account your objectives, financial situation or needs. You should consider the relevant 
Product Disclosure Statement and your objectives, financial situation or needs before 
acting on this advice. Please contact the JLT Real Estate team for the relevant Product 
Disclosure Statement, or for further information. Published by JLT and no part of this 
document may be reproduced without permission from JLT.

JLT Real Estate Contact Details

New South Wales and ACT   
 
Stephen Cooper (Australia & New Zealand Practice Leader) 
Tel: +61 2 9290 8123 or 0467 486 421 
Email: Stephen.Cooper@jlta.com.au

Northern Territory

Rhiannon Alexander 
Tel: +61 8 8925 5300 or 0417 700 918 
Email: Rhiannon.Alexander@jlta.com.au

Queensland

Michael Woolley 
Tel: +61 7 3246 7545 or 0417 769 451 
Email: Michael.Woolley@jlta.com.au

South Australia

David Brumpton 
Tel: +61 8 8418 0212 or 0447 591 952 
Email: David.Brumpton@jlta.com.au

Victoria 

Damian Schinck 
Tel: +61 3 9613 1429 
Email: Damian.Schinck@jlta.com.au

Western Australia

Gavin Brown 
Tel: 0419 919 394 
Email: Gavin.Brown@jlta.com.au

New Zealand 

Deb Fisher 
Tel: +64 9 300 3763 
Email: Deborah.Fisher@jlt.co.nz 
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